INTRODUCTION The question presented in Hosanna-Tabor Evangelical Lutheran
Church & School v. EEOC is whether or not a schoolteacher should be considered a minister. 1 In January 2005, Perich informed the school principal that her doctor had cleared her to return to work. 7 In response, the principal voiced concerns about the safety of students under Perich's care. 8 The school board then expressed its opinion that Perich would not be physically capable of returning to work and requested that she resign in exchange for assistance with her health insurance. 9 Perich declined the offer. 10 Her doctor released her to return to work on February 22, 2005, effectively ending her disability coverage. When Perich reported for work on February 22, the school did not have a job for her. 11 Because the school handbook states that failure to return to They are mistaken. Neither the Free Exercise Clause nor the Establishment Clause necessitates the ministerial exception. As a neutral law of general applicability, the ADA does not violate the Free Exercise Clause. Furthermore, trying to discern whether or not Perich is a minister creates more Establishment Clause problems than simply resolving her retaliation claim.
I. FREE EXERCISE CLAUSE JUSTIFICATION

A. Employment Division v. Smith
The ministerial exception was created before Employment Division v. Smith announced a major shift in free exercise jurisprudence. Employment Division v. Smith held that as long as a law is neutral and generally applicable, it does not violate the Free Exercise Clause even if it imposes a substantial burden on religion.
21
Smith itself upheld a law that made a religious sacrament illegal.
22
Because the ADA is both neutral and generally applicable, Smith should defeat any free exercise justification.
Nonetheless, courts and commentators have insisted that Smith applies only to individual free exercise claims and not to institutional ones. 23 They claim Smith makes this distinction when it notes that -[t]he government may not . . . lend its power to one or the other side in controversies over religious authority or dogma.‖ 24 They argue for -church autonomy‖ in matters of internal governance and, as support, point to a line of church property cases (several mentioned by Smith) where the Supreme Court has deferred to the church hierarchy. 25 Consequently, they argue, courts should development, and justifications for ministerial exception) (link). Hosanna-Tabor represents the first time that the Supreme Court will address the ministerial exception. 21 494 U. S. 872, 879, 882-83 (1990) (link) . 22 Id. at 874 (recognizing that plaintiffs' use of peyote was a sacrament in their Native American Church); id. at 890 (denying plaintiffs an exemption from the Federal Controlled Substance Act that made such sacramental use illegal). It is beyond the scope of this essay to discuss whether Smith was correctly decided. Perhaps exemptions that do not impose burdens on others ought to be required under the Free Exercise Clause, although such a claim would have to explain why religious but not equally strong secular moral commitments are protected. In any case, exemptions for religious employers from antidiscrimination law clearly impose a significant burden on those seeking the protection of those laws. 23 See, e.g., EEOC v. Catholic Univ. of Am., 83 F.3d 455, 461-63 (D.C. Cir. 1996) 4, 19-20 (2000) (stating that Smith reaffirmed a church's autonomy regarding its internal governance). Nevertheless, the latter interpretation reads better in the context of the sentence, whose language about taking sides in religious disputes draws from Establishment Clause constraints. Furthermore, had the Supreme Court meant to exclude churches from its new rule, one would have expected it to do so more explicitly rather than rely on one possible interpretation of -authority‖ in the phrase -religious authority and dogma. Furthermore, the deference should be absolute, so that in all discrimination cases, the minister loses.
To be sure, in deferring to the highest church authority, the Supreme Court did recognize a degree of church autonomy. However, animating the Court's recognition of church autonomy was the Establishment Clause concern that the state would entangle itself in theological or doctrinal disputes.
28
The Establishment Clause bars the courts from resolving theological or doctrinal disputes, or endorsing one version of religious truth over another.
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The state is considered incompetent in these religious matters. For example, in Presbyterian Church v. Mary Elizabeth Blue Hull Memorial Presbyterian Church (the first church property case cited in Smith), the Supreme Court invalidated a Georgia law that required the courts to resolve a property dispute between a general church and breakaway local churches by deciding whether the general church had departed from the religious tenets it held at the time the local churches first affiliated with it.
30 Entanglement concerns also explain the holdings of the two other cases cited by Smith. Thus, the possibility that Establishment Clause issues may surface under a neutral principles of law approach does not preclude such an approach. Perhaps that bears repeating: Just because an Establishment Clause issue may arise in the adjudication of a particular type of claim does not mean that the Court must forever abandon trying to resolve such a claim using neutral principles of law. 42 Furthermore, the Jones Court recognized that a deference approach does not eliminate all Establishment Clause problems. When church structure is ambiguous, determining which unit of the church governance has ultimate control might well result in entanglement with church doctrine. 43 In that case, it is actually the neutral principles of law approach that can best avoid entanglement because it -obviates entirely the need for an analysis or examination of ecclesiastical polity or doctrine . . . .‖
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In short, controlling precedent does not require that the courts simply defer to the Hosanna-Tabor Evangelical Lutheran Church and School in this internal governance dispute. Instead, courts may resolve this retaliation claim in much the same way they resolve any other retaliation claim. Only if adjudication of this claim entangles a court in theological or doctrinal questions should the court opt for deference to church authorities. This conclusion is especially true because, as Jones v. Wolf acknowledges, a deference approach might actually cause more Establishment Clause ills than a neutral principles of law approach.
II. ESTABLISHMENT CLAUSE JUSTIFICATION
A. Neutral Principles of Law Approach: Resolving the Retaliation Claim
Supporters of the ministerial exception retort that resolving discrimination claims violates the Establishment Clause because their adjudication requires courts to evaluate a minister's spiritual qualifications or determine whether a minister sufficiently embodies the church and its teachings. 45 It is incorrect to assume that adjudicating ministers' anti-discrimination claims will require courts to decide questions beyond their institutional competence. A court may easily resolve Perich's retaliation claim without becoming entangled with doctrinal or theological questions. In order to win her retaliation suit, Perich must prove that (1) she engaged in activity protected by the ADA; (2) she suffered a materially adverse action; and (3) there was a causal link between the protected activity and the adverse action. 47 As the Sixth Circuit concluded, -contrary to Hosanna-Tabor's assertions, Perich's claims would not require the court to analyze any church doctrine.‖ 48 Perich's protected activity was the assertion of her legal rights under the ADA, and the adverse action was her termination. As in most retaliation cases, the pivotal question is whether the assertion of her legal rights caused her termination. 49 It is uncontested that the school sent Second, instead of trusting the church's mandatory dispute resolution process, Perich sued in court. 54 Of course, in a secular context, firing someone for asserting her legal rights is the very definition of retaliation and is illegal no matter how disruptive, insubordinate, or infuriating the employer may find it. Moreover, any contract where the employee has signed away all rights to bring a discrimination claim against her employer is void as against public policy.
55 That is, a contractual provision stipulating that all discrimination claims will be resolved internally rather than before a neutral third party is unenforceable.
56 Does the religious context, however, change the retaliation question into a religious question, the resolution of which violates the Establishment Clause? Hosanna-Tabor's argument boils down to this: a religious organization should be able to proclaim ministers spiritually unfit 50 Hosanna-Tabor, 597 F.3d at 774. 51 The principal sent Perich a letter stating that due to her disruptive behavior on the day she reported back to work, the board would request her termination. Id. The letter also stated that she had -damaged, beyond repair‖ her working relationship with the school by -threatening to take legal action.‖ Id.
52 According to the school, Perich was fired -because her insubordination and threats of litigation 20, 28, 30 (1991) (allowing arbitration clauses for civil rights claims on the assumption that the arbitrator will be a -conscientious and impartial‖ arbiter and noting that the applicable arbitration rules -provide protection against biased panels‖) (link). It is doubtful that Hosanna-Tabor's -internal dispute resolution‖ process would even qualify as arbitration, much less meet this standard.
anytime they assert their legal rights or insist that the church follow the law, and for the secular courts to disagree with this assessment violates the Establishment Clause. Again, a court could avoid all Establishment Clause issues and still resolve this retaliation claim. To be sure, the Court would violate the Establishment Clause if it declared what the church's true beliefs were with regard to insubordination among its ministers. But the Court could assume that under Evangelical Lutheran Church tenets dissension can compromise a minister's spirituality and even that it was spiritual unfitness and not pique or financial considerations 57 that motivated Perich's dismissal in this case, 58 and still hold that the church violated the law. How? HosannaTabor's claim that Perich was spiritually unfit because she threatened legal action does not in fact deny that her legal conduct caused her termination. Instead, the argument is that the retaliation is religiously required. Nonetheless, it is still an admission of retaliation.
Thus, under one understanding of the case, to the extent there is a religious question, it is really a free exercise question. In other words, assuming that Perich is a minister and that Perich's assertion of her legal rights compromises her spiritual fitness, is Hosanna-Tabor nonetheless liable under the ADA? The question before the Court does not require interpreting religious doctrine or tenets, or even ascertaining the school's real motives. Instead, the Court must decide whether a neutral law of general applicability (retaliation is illegal) supersedes a religious obligation (retaliation is religiously required). Under Employment Division v. Smith, as long as the law is neutral and generally applicable, it does not matter if it substantially burdens a religious practice. 59 57 When Perich went on leave, the school hired a replacement for the rest of the year instead of hiring someone for a more limited time frame. As a result, the school could not lay off the replacement if Perich were to return. Thus, it was in its financial interest to terminate Perich.
58 This is a big assumption, and a court might well decide that the claim is merely pretext for discrimination rather than sincere. This is the same determination courts regularly make in discrimination claims. See Corbin, supra note 20, at 2016-22 (explaining why pretext analysis does not require courts to become entangled in theological or doctrinal issues). For example, Perich might offer evidence that another teacher threatened to sue for breach of contract yet did not lose his job. Indeed, in Ohio Civil Rights Commission v. Dayton Christian Schools, Inc., a case that parallels this one, the Supreme Court gave its blessing to a pretext analysis. 477 U.S. 619 (1986) (link). In that case, a born-again Christian school told a pregnant teacher she could not return to school the following year because of its belief that mothers should stay home with their preschool children. Id. at 623. When she threatened litigation, the school fired her for violating the mandatory internal dispute resolution provision in her contract, arguing that Christians should not sue other Christians. Id. While the ultimate holding focused on abstention issues, the Supreme Court noted that -the Commission violates no constitutional rights by merely investigating the circumstances of [the schoolteacher's] discharge in this case, if only to ascertain whether the ascribed religious-based reason was in fact the reason for the discharge.‖ Id. at 628. 59 In effect, if it does not violate the Free Exercise Clause for the state to ban a sacrament, as it did in Smith, then it does not violate the Free Exercise Clause for the state to regulate those who might administer a sacrament. Although here, of course, Perich is not administering any sacraments, and the Of course, even before Employment Division v. Smith, the fact that a law burdened a religious tenet did not guarantee an exemption from that law. Even if a church's religious tenets required that insubordinate ministers be flogged, courts are not likely to exempt it from criminal assault law.
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If the Court accepted the school's all-litigious-ministers-arespiritually-deficient argument, the church could dismiss as insubordinate and spiritually unfit a minister who was raped by a coworker and brings a sexual assault charge. A church could also terminate without interference a minister who threatens to sue after the church breached its contract and failed to pay the agreed-upon salary. Likewise, a church, religious school, or religious hospital could fire as insubordinate and spiritually unfit a minister who reports any wrongdoing, whether it be discrimination, embezzlement, or the sexual abuse of children. In short, letting a religious organization claim that a minister who insists on compliance with the law is spiritually unfit creates a potentially limitless loophole and allows it to be a -law unto itself.‖ 61
Reinstatement Issue
Does this mean that a church or religious school must keep a minister it views as unqualified? Not necessarily. If a case presents a free exercise question and there is no doubt that reinstatement would violate a religious tenet, a compromise position might be to limit the remedy to damages. 62 However, this alternative remedy should be used sparingly. After all, if a minister was fired because of her disability (or age or race or sex) and the church employer has no religious tenets requiring dismissal of people due to disability (or age or race or sex), then there should be no problem with letting her resume her post. Indeed, if discrimination distorted the decisionmaking process, then reinstatement would merely correct a church issue before the Court is whether she should even be considered a minister. 60 Indeed, courts have held that anti-discrimination laws trump religious views. For example, courts have held that religious schools must comply with Title VII and the Equal Pay Act even though their religious tenets regard married men as heads of households and require providing them with better health insurance or salaries than married women. See, e.g., EEOC v. Fremont Christian Sch., 781 F.2d 1362 , 1364 (9th Cir. 1986 ) (holding that the state could require a school to violate its religious tenets and provide health insurance to married women as well as to singles and married men) (link); EEOC v. Tree of Life Christian Schs., 751 F. Supp. 700, 716-17 (S.D. Ohio 1990) (holding that the state could require a school to violate its religious tenet and pay married women the same compensation as married men) (link); see also Tony & Susan Alamo Found. v. Sec'y of Labor, 471 U. S. 290, 303-06 (1985) (holding that the state could force a religious organization to violate its religious beliefs and pay minimum wage as required by the Fair Labor Standards Act) (link). 61 Cf. Emp't Division v. Smith, 494 U.S. 872, 879 (1990) (arguing that the effect of granting exemptions to neutral laws of general applicability -would be to make the professed doctrines of religious belief superior to the law of the land‖ and would allow the religious observer -to become a law unto himself‖). 62 This is in contrast to cases where there is reason to believe that the religious justification is a pretext for discrimination.
mistake.
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In addition to damages as an alternate remedy to reinstatement, there may be constitutional protection for the church-clergy relationship, often described as the -lifeblood‖ of the church. Boy Scouts of America v. Dale, which allowed the Boy Scouts to violate anti-discrimination laws on the grounds that the presence of a gay scoutmaster would undermine the Boy Scouts' anti-homosexual message, 64 strengthened the First Amendment freedom of association guaranteed by the Free Speech Clause. Like other associations, churches have a free speech interest in selecting those who represent and speak for them and, arguably, an associational right not to be forced to hire or rehire a minister whose presence would undermine their religious messages. 65 However, for Hosanna-Tabor's decision to fire Perich to be protected to the same degree as the Boy Scouts' decision in Dale, Hosanna-Tabor would have to establish that keeping Perich as a third and fourth grade teacher would distort a religious message.
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Even then, the decision may still be illegal if the Court deems the anti-retaliation law to be sufficiently tailored to advance a sufficiently important government interest.
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B. Church Deference Approach: Deciding Whether Perich Is a Minister
The irony of this case is that while resolving this retaliation suit will not embroil the Court in theological or doctrinal disputes, applying the ministerial exception will. Thus, this case presents an example of how a church autonomy or deference approach presents more Establishment Clause problems than a neutral principles of law approach.
To trigger the ministerial exception, the plaintiff in a discrimination suit must be a -ministerial‖ employee. In determining who counts as a ministerial employee, courts do not simply accept a religious employer's characterization of a position, as it could insist that all of its employees 63 In other words, then, reinstatement might actually benefit the church by restoring to it someone it would have employed but for unsanctioned discrimination. See Corbin, supra note 20, at 2023 Corbin, supra note 20, at . 64 530 U.S. 640, 653-56 (2000 (link). 65 Religions that limit their clergy positions to men may continue the practice on the grounds that admitting women would undermine their religious messages about the nature of ministry or the proper roles of men and women. 66 To the extent that establishment issues may come up, they differ from those that arise in applying the ministerial exception. To start, it is much more problematic to encounter an Establishment Clause issue in applying in the ministerial exception when the very reason for its existence is to avoid Establishment Clause issues. In addition, the question asked in applying the ministerial exceptiondoes this person perform religiously important duties-necessarily involves delving into religious doctrine and beliefs. The questions asked in resolving a freedom of association claim-does the religious employer have a religious message and does the presence of a particular employee distort that message-do not involve delving into religious doctrine and beliefs, especially if the court is deferential with regard to the first question. 67 Boy Scouts, 530 U.S. at 657-58 (balancing expressive associational interests against antidiscrimination goals of public accommodation law).
were ministers. 68 Instead, courts take a functional approach. 69 In the Sixth Circuit, Perich is a minister if her -primary duties consist of teaching, spreading the faith, church governance, supervision of a religious order, or supervision or participation in religious ritual and worship.‖ 70 This query -necessarily requires a court to determine whether a position is important to the spiritual and pastoral mission of the church.‖ 71 But in order to decide whether Perich's primary teaching duties are important to the spiritual and pastoral mission of the church, the Court might have to delve into the religious beliefs of the Evangelical Lutheran Church.
Teaching religion classes and leading prayers are clearly religious activities and would readily qualify as religious duties. Yet these tasks only account for approximately forty-five minutes out of Perich's seven-hour work day, which is roughly eleven percent of her time.
72 If those activities were her only religious duties, then she would not count as a minister under the primary duties test. However, what about the fact that she also serves as a Christian role model for her students? That is an activity she performs all day, every day. If that were a religiously important function, then she may well qualify as a minister under the primary duties test. -According to Perich, using secular textbooks to teach secular subjects is a secular activity; but according to the Church, the same activity is religious because all teachers are required to serve as fine Christian role models.‖ 73 But whether serving as a role model is religiously important-not whether it is important in general, but whether it is important to the Hosanna-Tabor Evangelical Lutheran Church's spiritual and pastoral mission-is not a question the Court should answer. 74 Establishment Clause problems. 75 To mitigate these problems, it suggests that the Court should replace the primary duties test with a religious duties test, where the question is whether the employee had performed any important religious duties. 76 Although this solution expands the ministerial exception, it does not solve the underlying Establishment Clause issues.
To start, unless courts are willing to categorize anyone who performs even one religious task as a minister, courts still have to draw the quantitative line somewhere. Otherwise a school can make everyone a minister by ensuring that each and every school employee, from the janitor to the bookkeeper to the P.E. teacher, leads a prayer at least once or twice during the school year. As a result, no one who works for a religious school, hospital, nursing home, social service organization, or church would have any employment protections.
In any event, even if the Court alters the threshold amount of religious duties that the ministerial exception requires, courts may still have to determine whether a particular duty was religiously -important.‖ What if Perich only taught secular subjects? Or what if, instead of a schoolteacher for the Evangelical Lutheran Church, she served as its music director? In order to decide whether a music director is a minister, the Court would have to rule on the religious significance of music in the Evangelical Lutheran Church.
77 Again, this test wrongly places courts in the position of deciding whether music is integral to a denomination's worship services or important enough that teaching it makes someone a minister. Resolving theological disputes about the significance of music to worship is exactly the kind of doctrinal issue the courts are incompetent to make, yet it is exactly the kind of decision that application of the ministerial exception may require. 84 and a host of other protective employment laws. 85 This absolute immunity from lawsuits cannot be justified by either the Free Exercise Clause or the Establishment Clause. The ADA is a neutral law of general applicability and therefore does not violate the Free Exercise Clause, regardless of any religious burden it may impose on the HosannaTabor Evangelical Lutheran Church and School-though it is not at all certain that compliance with the ADA burdens the school. In addition, to the extent that Perich's case raises Establishment Clause problems, it is the Court deciding whether she is a minister that raises such problems, not deciding whether the school retaliated against her.
Jones v. Wolf approves a better approach: Apply employment discrimination law to a religious employer in the same way it would be applied to a secular employer. If a theological or doctrinal question comes up, defer to the religious institution on that issue. Notably, accepting the employer's answer to a theological question does not guarantee that the religious employer will prevail. Even if it violates religious tenets to pay ministers the minimum wage, a religious school might still be required to obey the law. 86 Likewise, it may violate religious tenets for ministers to assert their legal rights, but religious employers might not be able to fire someone for doing so. That is the holding of Employment Division v. Smith: Religion is no longer grounds for exemptions from neutral laws of general applicability. Only if compliance with anti-discrimination law chaplain could not bring a Title VII sex discrimination claim). 81 
